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Bir toplantida Tiirk Kahvesi ifram eden kisi sorar, nasil istersiniz? Sade, ag sekerli, orta ve cok
sekerli denilebilir. [3mir geri aliminca Atatiirk ve arkadaglar: nasil kalkinabilir dive diigiiniirken,
kahveci sormug, not almis. Sonra biiyiik cezve icinde kahveyi getirmis ve dokmiis. Birisi tatmny,
bu orta, Atatiirk ¢ok sekerli severmis, benimki sekerli, diger: de sade imis. Kahveciye sormuglar,
0 zamanlar seker tas gibi sert oldugu icin, kabveci icerde onu digmiis, kabve fincanlarma koymus.
Rahve sade iniis, fincanlara konulunca, sekerli olpmslar. Bu toplum kendi coZiimiinii de bulur,
onlara kulak vermels, dogru yolday:z denilniis.

evgi i¢inde olan kisi, karsidakinin istegi ve durumunu fark eder ve buna gore davranir.
Ben bebekleri hi¢ muayene etmedim, hep sevdim. Hi¢ canlandirma yapmadim, hep
Optiim derim. Ag¢ilis ve devam basinglar1 bebege gore verilir, yoksa patlatirsiniz. Kitap,
rehber olanlar, sadece yol gosterir, ama yol a¢ik m1, kapali m1 bakmalisiniz.

Hekimlik Tip Biliminin bireye gore terzilik yapilmasi, bilimin uyarlanmasi, uydurulmasi ve
uyumunun, sonuglariin izlenmesini gerekli kilar.

Ozet

Birey Hakki tanimina karsin gercekler

Amag: Her bireyin hakki oldugu, vatandaslik adi altinda bunlarin tanimlandigi goriilmektedir. Ancak, kiiltiirel
boyut ve toplumda bunun anlami kurallara uyma hakki olarak yerini alir. Kuran, Tiirk Ceza Kanunu'nda oldugu gibi,
diizene karst gelmek, zarar ve zuliim olmadikga sug kapsaminda degildir. O halde basta kurala uy denilmesi bile
birey hakkini zorlamaktir.

Dayanaklar/Kaynaklar: Kisinin haklari kanunla korunur, sinirlari da kanunla gizilir. Bu agidan dogrudan
Anayasa ve yasa, 6zellikle TCK temelinde bakilmalidir. Makale, bu yaklagimin, kalip ile kisinin bagimsizhigini
zedelememesi gerektigi vurgusunu yapmaktadir.
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Giris: Bir kimsenin insan olarak éncelikle insanlikta olmast, sevgi iginde bulunmasi beklenilmektedir. Bu bir temenni
de kalmakta, genel sosyal yapt bir kural iginde kalmasini istemektedir. Bu bagimsizliga kars: bir boyuttur.
Genel Yaklasim; Anayasal fanimi olmasi yaninda, sosyal olarak, kiiltiir, toplumda da yerlesmesi gereklidir.
Ozellikle cocuklarda zorlama kabul edilemez.

Baslica boyutlar: Haklari sadece vatandas olanda gériip, gggmenlerde gérmemek tam bir ayirimcilik
olmaktadir. Her bireyin gorev ve yetkileri sosyal tanimlanmali, ancak haklarda zarar ve zuliim varsa
engelleme ve sug giindeme gelebilmektedir.

Yaklasim: Sevgi ve insanlikta olmast, bir dilek, ama zarar ve zuliim ise sug kapsamindadir. G&¢ bir olgu olarak
gergekgilik ise, buna karsi yaklasimlar birey hakki temelinde ele alinmalidir. Engellenemez.

Sonug: Bir konuda gerekge ve dayanaklar hukukta Anayasa ve kanun temelindedir. Bu iilkelere gore degil, insan
oldugu igin tiim Evrensel boyut tasir.

Yorum: Birey hakki kavrami gogmen olup olmamasi fark etmez, insan olarak karsilanmalidir.

Anahtar Kelimeler: Birey hakki dogal haktir, vatandas, gogmen olmasi fark etmez

Outline

The Civil Liberties fact and the reality
AIM: All person has their own rights, as considering on civil liberties. Thus, in cultures, it is confirmed as
the unification at common rues, as the liberty. In Turkish Penalty Codes like even Quran indications,
people are responsible about their acts, the Turkish Penalty Code, if not on harm and cruel act, it cannot
be considered on punishment. If you indicated on the rules, is a kind of oppression, at the human rights.
Grounding Aspects: The rights of a person, on the legitimate by law, even at Constitution, and at
Penalty Codes. This Article indicates, for pressure on the regulation, is a kind of disturbing the
independence fact.
Introduction: For each person, prospects on love at humanity, thus, this is the expectation, and social it is being
on cultural protocols. This is not an independence factor.
General Considerations: Apart of Constitutional notification, social and cultural and the community, thus,
not reasoning and grounding on oppression especially at children.
Proceeding: If the emigrant is a reality, the reasoning and groundings must on legal laws, not for individual base,
upon the Intranational Human Rights concept.
Notions: The reasoning of being an immigrant, must on the Human Rights concept.
Conclusion: Each person rights, not on the emigrant or not, considered for all one, as Human Rights, as active.
Key Words: Each Human Right I natural right, not differs, whether emigrant of civil.

Giris
Yabanc iilkede, Amerika’da Hastane Etik Kurula 3 aylik rotasyon ile, 3 yil ara ile 3 defa

gitmis, orada haftalik toplantilara katildim. Konu ile ilgili birey ile ilgili evraklar dagitiliyor,
sonra toplaniyordu. Alinan notlar da toplanip, yok ediliyordu.

Yenidogan Uzmani oldugum i¢in, Yenidogan Servisine de gidip, vizitlere katiliyordum. Orada
sorun, hasta sorumlu hekime taktim ediliyor, o ne derse o oluyormus. Hasta neticeleri daha
sonra ¢ikiyor ama ona bakmiyorlar. Direncli olmasina karsin, ayn1 zamanda da prematiireye
uygun olmayabilecegi diisiincesi ile, gentamisin verilmesini sorguladim. Hoca ne derse o olur
dediler.

Daha sonra Etik Kurulda gordiim, iletmisler, tesekkiir etti ve ilac1 degistirdim dedi. Yenidogan
Yogun Bakimda acil ve hemen karar verilmesi gerektigi i¢in, o yerde degerlendirme yapacak,
karar verecek, miidavi hekim, hastaya bakan o anda, serviste olan doktor olmalidir.
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Gog olgusunda bir yerden gecilmesi diisiiniiliir, ama riskler tanimlanir ve ona gore karar verilir.

Kore’de Tiirk Birligi Amerikan Ordusunun Oncii ve art¢r birligi olarak gorev almis. Kunuri
Bolgesinde, 12 kat {istiin Ciniler hiicuma kalkinca Amerikan ordusu, vadiden ge¢cmis, kisaca
kagmis. Tirk Komutanlar1 biz aksam olur, ¢ekilirken oldiiriirler, bu Cin bilinen taktigidir
demisler. Bunun iizerine orada mevzilenmisler. Sonug belli, bir kahramanlik destan1 yazilmis.
Birisi sordu, mermi bitince ne yapmislar diyerek. Siingii takarak, gogilis gogiisse doviismiisler
dedim. Inanmadi tabii ama gercek.

Emsal almman Atalar olunca, Rektdr iken de bizim dedigimizi yapmazsan senin hakkinda
davalar agacagiz dediler, ben de bah¢ede idam sehpasi kursaniz bile, Babam eyvallah dememis,
idamlik olmus, alin imzami, biz basariz imzay1 ama siz yine de dava acarsiniz dedim. Agtilar,
Sayistay Mahkemesi, Agir Ceza ve sonra Hukuk Mahkemelerinde 8 defa kanun ve nizamlara
uygun diyerek beraat ettim.

Bazi Yorumlar

Birey Hakkinin temelinde, giizel diisiinme ve diizgiin davranma olmalidir. Hirs ve karsidakinin
hakkinin temelinde de olunmalidir. Benim sinirim biter, senin sinirin baglar, is birligi ve es
giidiim boyutuna olan durumlarda olmaz ki.

Gerekirse goc¢ edin ama baskasinin hakkina girmeyin.

Bunu demek kolay ama yapmamak igin, kisi ile yakin iligskiniz olursa, kavramaniz kolay olur.

Tirk Ticaret Kanunu’nda e8er bir tarafin aleyhine veya tersine lehine bir durum vara, o
antlasma butlandir, gegersizdir demektedir.

Yasam Hakki en st haktir. Aile bile istemeyebilir, prematiirenin ventilatérde olmasi yerine,
sekelli olasilig1 nedeniyle 6lsiin, biz yeniden ¢ocuk yapariz diyebilirler. Bu durumda 6rnekleri
vardir, Tiirkiye’de Savcilik aileyi tutuklamis ve bebegi Devlet gézetimine almislardir.

Birey kendisi objektif géremeyebilir, bu a¢idan danismanlar olmalidir. Bilim {izere olmasi,
sevgi ve insanlikta olmasi 6nemlidir. Bunlar yoksa, bir grubun icinde ise, onu temsil eder,
temsilden 6te, sizi de o grubun iginde goriir.

Fakli goriis olmas1 gerekir, ama saygi i¢inde olusmalidir. Anlagmak icin bir arada iletisim
olmasi, bunun tek tarafli menfaat degil, bilimsel sevgi ve kardeslik iizere olmasi ile bir etkinlik
olmasi ile olur. Gerekirse ayr1 bir Evren, ayr1 bir boyutta olunmalidir.

Insan elbette denge derken, kendi hakkini dikkate almali, 6zen gdstermelidir.

Insanlar algilamak igin, empati yapmali, onun diisiincesi gibi yapida olmalidir. Soguk su
icinde, mideye toplayan kisi hissettiklerini bir nebze hissetmeden olaya bakmak imkansizdir.
Temel felsefe, temel sevgi ve insanlik konusunda ayricalik olmaz, insan kendisi olmalidir,
baska s6z bile olsa, onu farkli yerlere gétiiriir, go¢ etmis, bir daha ayni yere gelemez bile.
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G6g nasil insanin sevdigi, benliginin oldugu yer ise, buraya olmali, dmiir boyu ulasmasa bile
yolda olmak bile zevktir. Istiklal Savasi sonunu gérmediler ama ben yasarken, diisman bayragi
altinda olmadim dediler.

Kabul Eden, Karsi Cikanlar

Genel olarak bakildig1 zaman kisinin hakki kabul edilir gibi goriiniiz, ama sartlar ile yok edilir.
Bazilari:

e Elbette bireyin hakki vardir, ama verilen secenekler arasinda se¢gmelidir.

Biiyiikler karar vermis, bize s6z diismez.

Zorda olsa kabul etmen gerekir.

Laboratuvar sonuclarinda ¢ikmadi, senin sorunun, gluten entoleransin yok.

Patron yap dedi, ne demek bilmiyorum, hi¢ yapmadim, 6grenecek ve yapacaksin.
Globallesen bir Evrende, kendi bildigin yapilamaz.

Sagdan trafik giderken, sola gegmek, ondeki arabay1 gegmek bile olsa yapilmamalidir.
Evlenmeler bile besik kertmesi denilen, ailelerin uygun gordiigli, daha bebek iken
saptanmaktadir. Cocuklukta birlikte biiytimeleri ile de beraberlik evlilik olmaktadir.

O zaman birey hakki ne olabilir?

Konu hakkinda bilgi edinmeli, bu konuda egitilmeli, alternatifler ile se¢im kendisine
birakilmalidir. Hemen karar vermesi degil, bir diisiinme boyutu, karar verme siireci olmalidir.
Kendi arastirmasi, sorgulamasini da yapmalidir.

Ayirimcilik olmamalidir.

Hekimler hasta hakkina gore davranmay1 6grenirler. Apandisit bulgusu olursa ameliyat edilir.
Stiphe durumunda bile hasta lehine olur, yine ameliyat edilir. Ameliyat istemiyorsa, takip
edilir, patlar, yasami tehlikeye girerse o zaman mi ameliyat edilsin denilemez.

KGltlrlere gore Bakis

Bireyin hakki, sadece verilen emirlere uymalidir diyen ile, ben ne karisirim, sorumluluk
ondadir diyen arasinda c¢ok farkli bir boyut vardir. Ayr1 Diinyalarin insanlardir.
Biitiinlesmeleri olanakli olamaz.

Kiiltiirel yapilari tanimlarsak®:

1) Kabile Kiiltiirii: Kabile zamanimizda aile gibidir, aile meclisi toplanir, karar alir, bu
komutan, aile biiyiigiince onaylanir ve uygulanir. itiraz daha 6nce yapilir. Cengiz Kaan,
Hanlar Hani, Cengiz Kaan, kararin1 verdi, bakalim Han’1m ne diyecek dermis. Son sz
kadina birakirmis. Bizim siilalede de Kadinlar onaylamaz ise, uygulanmazdi.

Bir is verilsin, diisiinmesin denilir.

2) Tarmm Kiiltiirii: Belirli gelenekler vardir ve bunlar1 yash kadinlar uygularlar, bilirler,
gerekirse gelistirirler ama farkli olmamalidir.

Birey kendisine verilen gorevleri yapmalidir, daha once evlenecegi kisi bile
saptanmistir ve buna uygun davranmasi beklenir.

3) Endiistri Kiiltiirii: Sermayedar basta karar vermeli, bunun karsisinda da is¢i patronlari
karar1 uygun gérmelidir. Bireyin hemen, hemen hig etkilesimi olmamaktadir. Birey iki
gii¢ arasinda ezilmektedir.
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4) Yiiksek Teknoloji Kiiltiirii: Globallesen kiiltiirde birey safini segmelidir, 6zel sektor,
kamu sektdrii veya vakif boyutu ile olarak birey hakkinda olmalidir.
Bunun i¢in egitimde olmasi ile birlikte, bir giice kavusmasi ile olasidir.
Go¢ etme zorunluluktur.

5) Birey Hakki Kiiltiirii: Birey Hakki stiindiir, 6nemlidir, insan kendisinden gog
edemez, fikirleri ve diislinceleri ile, yeni evrenler kurabilir.
Bireyin Hakkini algilamasi bir goctiir.
Baslica bireye ve topluma Faydalart.

e Bir bireyin kendine 6zgii, 6zel bir yapisi, diisiincesi vardir, zarar ve zuliimde ise
birey hakki iizerinde olursa, hukuk devreye girer, serbestlik hissetmez.

e Birey Hakk:i iizerinde olani yok edebilirseniz_ama kendi benliginden
koparilamaz, gog¢ ettirilemez.

e Bireyin kendisine olan katkilari, tiim insanliga yaptigi katki olmaktadir.

e 622 Medine Antlasmasi ile birey hakki taninmis ve tiim toplum icin gecerli
yapilmustir.

e Yonetim secimle basa gelse bile, toplum bu sekilde istedi diyerek (Jiiri
sistematiginde oldugu gibi), birey hakkini ¢igneyemez. Hukuk, Mahkemeler
baglica sorunlar yonetimin bireyin hakkini dikkate almamasi ile olusmaktadir.

Baslica Zarari.

e Zarar ve zulim, baskasinin hakkini almak, hirs ve garez gibi yaklasimlar, birey
hakki olarak géoriilemez. Ister lider, baba/anne veya yonetici olsun, bu hakki
yoktur. Yaparsa ceza goriir.

Referans Incelemesi

Civil Vatandaglik demektir, dolayisi ile vatandas olana verilen haklar olarak da gbzlenebilir.
Ancak yorum genis olmali, birey hakki olarak olaya bakilmalidir.

Civil liberties, Wikipedia?

Civil libertiesare guarantees and freedoms that governments commit not to abridge, either
by constitution, legislation, or judicial interpretation, without due process. Though the scope of the term differs
between countries, civil liberties may include the freedom of conscience, freedom of press, freedom of
religion, freedom of expression, freedom of assembly, the right to security and liberty, freedom of speech,
the right to privacy, the right to equal treatment under the law and due process, the right to a fair trial, and the right
to life. Other civil liberties include the right to own property, the right to defend oneself, and the right to bodily
integrity. Within the distinctions between civil liberties and other types of liberty, distinctions exist
between positive liberty/positive rights and negative liberty/negative rights.

Overview

Many contemporary nations have a constitution, a bill of rights, or similar constitutional documents that
enumerate and seek to guarantee civil liberties. Other nations have enacted similar laws through a variety of legal
means, including signing and ratifying or otherwise giving effect to key conventions such as the European
Convention on Human Rights and the International Covenant on Civil and Political Rights. The existence of some
claimed civil liberties is a matter of dispute, as are the extent of most civil rights. Controversial examples
include property rights, reproductive rights, and civil marriage. In authoritarian regimes in which government
censorship impedes on perceived civil liberties, some civil liberty advocates argue for the use of anonymity tools
to allow for free speech, privacy, and anonymity.™! The degree to which democracies acknowledge civil liberties
is affected by the influence of terrorism. 2 Whether the existence of victimless crimes infringes upon civil liberties
is also a matter of dispute. Another matter of debate is the suspension or alteration of certain civil liberties in
times of war or state of emergency, including whether and to what extent this should occur.
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The formal concept of civil liberties is often dated back to Magna Carta, an English legal charter agreed in 1215
which in turn was based on pre-existing documents, namely the Charter of Liberties.=!

Asia

China

The Constitution of the People's Republic of China (which applies only to mainland China, not to Hong
Kong, Macau, and Taiwan) especially its Fundamental Rights and Duties of Citizens, claims to protect many civil
liberties. Taiwan, which is separated from Mainland China, has its own Constitution.

Although the 1982 constitution guarantees civil liberties,*! the Chinese government usually uses the "subversion
of state power" and "protection of state secrets” clauses in their law system to imprison those who criticize
the Chinese Communist Party (CCP) and the state leaders.!

India

The Fundamental Rights — embodied in Part 111 of the constitution — guarantee liberties such that all Indians can
lead their lives in peace as citizens of India. The six fundamental rights are right to equality, right to freedom,
right against exploitation, right to freedom of religion, cultural and educational rights and right to constitutional
remedies.!

These include individual rights common to most liberal democracies, incorporated in the fundamental law of the
land and are enforceable in a court of law. Violations of these rights result in punishments as prescribed in
the Indian Penal Code, subject to discretion of the judiciary. These rights are neither absolute nor immune from
constitutional amendments. They have been aimed at overturning the inequalities of pre-independence social
practices. Specifically, they resulted in abolishment of un-touchability and prohibit discrimination on the grounds
of religion, race, caste, sex, or place of birth. They forbid human trafficking and unfree labour. They protect
cultural and educational rights of ethnic and religious minorities by allowing them to preserve their languages and
administer their own educational institutions.

All people, irrespective of race, religion, caste or sex, have the right to approach the High Courts or the Supreme
Court for the enforcement of their fundamental rights. It is not necessary that the aggrieved party has to be the
one to do so. In public interest, anyone can initiate litigation in the court on their behalf. This is known as "public
interest litigation".[? High Court and Supreme Court judges can also act on their own on the basis of media reports.
The Fundamental Rights emphasize equality by guaranteeing to all citizens the access and use of public
institutions and protections, irrespective of their background. The rights to life and personal liberty apply to
persons of any nationality, while others, such as the freedom of speech and expression are applicable only to
the citizens of India (including non-resident Indian citizens).l®! The right to equality in matters of public
employment cannot be conferred to overseas citizens of India.l!

Fundamental Rights primarily protect individuals from any arbitrary State actions, but some rights are enforceable
against private individuals too.l% For instance, the constitution abolishes untouchability and prohibits begar.
These provisions act as a check both on State action and actions of private individuals. Fundamental Rights are
not absolute and are subject to reasonable restrictions as necessary for the protection of national interest. In
the Kesavananda Bharati vs. state of Kerala case, the Supreme Court ruled that all provisions of the constitution,
including Fundamental Rights can be amended.™™] However, the Parliament cannot alter the basic structure of the
constitution like secularism, democracy, federalism, separation of powers. Often called the "Basic structure
doctrine", this decision is widely regarded as an important part of Indian history. In the 1978 Maneka Gandhi v.
Union of India case, the Supreme Court extended the doctrine's importance as superior to any parliamentary
legislation. According to the verdict, no act of parliament can be considered a law if it violated the basic structure
of the constitution. This landmark guarantee of Fundamental Rights was regarded as a unique example of judicial
independence in preserving the sanctity of Fundamental Rights. The Fundamental Rights can only be altered by
a constitutional amendment, hence their inclusion is a check not only on the executive branch, but also on the
Parliament and state legislatures.2! The imposition of a state of emergency may lead to a temporary suspension
of the rights conferred by Article 19 (including freedoms of speech, assembly and movement, etc.) to preserve
national security and public order. The President can, by order, suspend the constitutional written remedies as
well.

Japan

Since 1947, Japan, a country with a constitutional monarchy and known for its socially "conservative society
where change is gradual," has a constitution with a seemingly strong bill of rights at its core (Chapter |11. Rights
and Duties of the People).*3l In many ways, it resembles the U.S. Constitution prior to the Civil Rights Act of
1964, and that is because it came into life during the Allied occupation of Japan. This constitution may have felt
like a foreign imposition to the governing elites, but not to the ordinary people "who lacked faith in their
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discredited leaders and supported meaningful change."* In the abstract, the constitution strives to secure
fundamental individual liberties and rights, which are covered pointedly in articles 10 to 40. Most salient of the
human dignity articles is article 25, section 1, which guarantees that all "people shall have the right to maintain
the minimum standards of wholesome and cultured living."!*!
Despite the adoption of this liberal constitution, often referred as the "Postwar Constitution™ (%% %%, Sengo-
Kenpo) or the "Peace Constitution" (*E-FN17E1E, Heiwa-Kenpo), the Japanese governing elites have struggled to
usher in an inclusive, open and Pluralist society. 8! Even after the end of World War Il and the departure of
the Allied government of occupation in 1952, Japan has been the target of international criticism for failing to
admit to war crimes, institutional religious discrimination and maintaining a weak freedom of the press, the
treatment of children, minorities, foreigners, and women, its punitive criminal justice system, and more recently,
the systematic bias against LGBT people. [171e1120]
The first Japanese attempt to a bill of rights was in the 19th century Meiji constitution (1890), which took both
the Prussian (1850) and British constitutions as basic models.2” However, it had but a meager influence in the
practice of the rule of law as well as in people's daily living. So, the short and deliberately gradual history of
struggles for personal rights and protection against government/society's impositions has yet to transform Japan
into a champion of universal and individual freedom.[212223] According to constitutional scholar, Shigenori
Matsui,
People tend to view the bill of rights as a moral imperative and not as a judicial norm. The people also tend to
rely upon bureaucrats to remedy social problems, including even human rights violations, rather than the court.
—Shigenori Matsui, "The protection of 'Fundamental human rights' in Japan."24!
Despite the divergences between Japan's social culture and the Liberal Constitutionalism that it purports to have
adopted, the country has moved toward closing the gap between the notion and the practice of the law. The trend
is more evident in the long term. Among several examples, the Diet (bicameral legislature) ratified
the International Bill of Human Rights in 1979 and then it passed the Law for Equal Opportunity in Employment
for Men and Women in 1985, measures that were heralded as major steps toward a democratic and participatory
society. In 2015, moreover, it reached an agreement with Korea to compensate for abuses related to the so-called
"women of comfort" that took place during the Japanese occupation of the peninsula.?5! However, human rights
group, and families of the survivors condemned the agreement as patronizing and insulting. ¢!
On its official site, the Japanese government has identified various human rights problems. Among these are child
abuses (e.g., bullying, corporal punishment, child sexual abuse, child prostitution, and child pornography),
frequent neglect and ill-treatment  of elderly  personsand individuals  with disabilities, Dowa
claims (discrimination against the Burakumin), Ainu_ people (indigenous people in Japan), foreign
nationals, HIV/AIDS carriers, Hansen's disease patients, persons released from prison after serving their
sentence, crime victims, people whose human rights are violated using the Internet, the homeless, individuals
with gender identity disorders, and women. Also, the government lists systematic problems with gender biases
and the standard reference to sexual preferences for jobs and other functions in society.27
Human rights organizations, national and foreign, expand the list to include human rights violations that relate to
government policies, as in the case of daiyo kangoku system (substitute prison) and the methods of interrogating
crime suspects.281 The effort of these agencies and ordinary people seem to pay off. In 2016, the U.S. Department
of State released a report stating that Japan's human right record is showing signs of improvement. 21
Australia
Whilst Australia does not have an enshrined Bill of Rights or similar binding legal document, civil liberties are
assumed as protected through a series of rules and conventions. Australia had primary involvement in and was a
key signatory to the UN Universal Declaration on Human Rights (1948)
The Constitution of Australia (1900) does offer very limited protection of rights:

e the right to freedom of religion and;

e theright to freedom from discrimination based on out-of-state residence (historical prejudice based upon

residence within one state affecting treatment within another)

Certain High Court interpretations of the Constitution have allowed for implied rights such as freedom of political
communication (which is construed broadly) and the right to vote to be established, however others such as
freedom of assembly and freedom of association are yet to be identified.
Refugee issues
Within the past decade Australia has experienced increasing contention regarding its treatment of those seeking
asylum. Although Australia is a signatory to the UN Refugee Convention (1951), successive governments have
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demonstrated an increasing tightening of borders; particularly against those who seek passage via small water
vessels.

The Abbott Government (2013) like its predecessors (the Gillard and Howard Governments) has encountered
particular difficulty curbing asylum seekers via sea, increasingly identified as "illegal immigration". The recent
involvement of the Australian Navy in refugee rescue operations has many human rights groups such as Amnesty
International concerned over the "militarisation” of treatment to the refugee and the issue of their human rights in
Australia. The current "turn-back™ policy is particularly divisive, as it involves placing refugees in government
lifeboats and turning them towards Indonesia. Despite opposition however, the Abbott government's response has
so far seen a reduction in the number of potential refugees undertaking the hazardous cross to Australia, which is
argued by the government as an indicator for its policy success.

Europe

European Convention on Human Rights

The European Convention on Human Rights, to which almost all European countries belong (apart from Belarus),
enumerates a number of civil liberties and is of varying constitutional force in different European states.

Czech Republic

Following the Velvet Revolution, a constitutional overhaul took place in Czechoslovakia. In 1991, the Charter of
Fundamental Rights and Basic Freedoms was adopted, having the same legal standing as the Constitution. The
Czech Republic has kept the Charter in its entirety following the dissolution of Czechoslovakia as Act No. 2/1993
Coll. (Constitution being No. 1).

France

France's 1789 Declaration of the Rights of Man and of the Citizen listed many civil liberties and is of
constitutional force.

Germany

The German constitution, the "Grundgesetz" (lit. "Base Law"), starts with an elaborate listing of civil liberties
and states in sec. 1 "The dignity of man is inviolable. To respect and protect it shall be the duty of all public
authority." Following the "Austrian System", the people have the right to appeal to the Federal Constitutional
Court of Germany ("Bundesverfassungsgericht") if they feel their civil rights are being violated. This procedure
has shaped German law considerably over the years.

United Kingdom

Civil liberties in the United Kingdom date back to Magna Carta in 1215 and 17th century common law and statute
law, such as the 1628 Petition of Right, the Habeas Corpus Act 1679 and the Bill of Rights 1689. Parts of these
laws remain in statute today and are supplemented by other legislation and conventions that collectively form the
uncodified Constitution of the United Kingdom. In addition, the United Kingdom is a signatory to the European
Convention on Human Rights which covers both human rightsand civil liberties. The Human Rights Act
1998 incorporates the great majority of Convention rights directly into UK law.

In June 2008 the then Shadow Home Secretary David Davis resigned his parliamentary seat over what he
described as the "erosion of civil liberties" by the then Labour government, and was re-elected on a civil liberties
platform (although he was not opposed by candidates of other major parties). This was in reference to anti-
terrorism laws and in particular the extension to pre-trial detention, that is perceived by many to be an
infringement of habeas corpus established in Magna Carta.

Russia

The Constitution of the Russian Federation guarantees in theory many of the same rights and civil liberties as the
U.S. except to bear arms, i.e.: freedom of speech, freedom of religion, freedom of association and assembly,
freedom to choose language, to due process, to a fair trial, privacy, freedom to vote, right for education, etc.
However, human rights groups like Amnesty International have warned that VVladimir Putin has seriously
curtailed freedom of  expression, freedom of  assembly and freedom of  association amidst
growing authoritarianism.2%

North America

Canada

The Constitution of Canada includes the Canadian Charter of Rights and Freedoms which guarantees many of the
same rights as the U.S. constitution. The Charter omits any mention of, or protection for, property.

Mexico

The Mexican constitution was ratified on February 5, 1917. Similar to the U.S. Constitution, the United Mexican
States provides all citizens the right to freedom of expression, but this right is not absolute (for example, child
pornography, death threats, and defamation are exceptions to freedom of speech, and offenders can be subject to
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penalties). However, unlike the United States and Canada, Mexico has stricter limits on citizenship. For example,
only people born in Mexico may take roles in law enforcement, legislating, or enlist in the armed forces. It also
states each person born in Mexico cannot be deprived of their citizenship status.*!)

United States

The United States Constitution, especially its Bill of Rights, protects civil liberties. The passage of the Fourteenth
Amendment further protected civil liberties by introducing the Privileges or Immunities Clause, Due Process
Clause, and Equal Protection Clause. Human rights within the United States are often called civil rights, which
are those rights, privileges and immunities held by all people, in distinction to political rights, which are the rights
that inhere to those who are entitled to participate in elections, as candidates or voters.*? Before universal
suffrage, this distinction was important, since many people were ineligible to vote but still were considered to
have the fundamental freedoms derived from the rights to life, liberty and the pursuit of happiness. This distinction
is less important now that Americans enjoy near universal suffrage, and civil rights are now taken to include the
political rights to vote and participate in elections, being furthermore classified with civil liberties in general as
either positive rights or negative rights. Because Native American tribal governments retain sovereignty over
tribal members, the U.S. Congress in 1968 enacted a law that essentially applies most of the protections of the
Bill of Rights to tribal members, to be enforced mainly by tribal courts.!

The Civil Liberties Act of 1988 was signed into effect by President Ronald Reagan on August 10, 1988. The act
was passed by Congress to issue a public apology for those of Japanese ancestry who lost their property and
liberty due to discriminatory actions by the United States Government during the internment period. This act also
provided many other benefits within various sectors of the government. Within the treasury it established a civil
liberties public education fund. It directed the Attorney General to identify and locate each individual affected by
this act and to pay them $20,000 from the civil liberty’s public education fund. It also established a board of
directors who is responsible for making disbursements from this fund. Finally, it required that all documents and
records that are created or received by the commission be kept by the Archivist of the United States.4

Amerika ve jiiri sistematigi olan iilkelerde, jiiri toplum goriisii (common sense) olmasi igin
toplanir. Buna goére yorum yapar. Bizde ise kanun ne yaziyorsa odur. Yorum, goriis, kiyas ve
tereddiit olmaz, kesin kanitli olmalidir. Ornegin; beyazlardan (Kafkas irkindan) olusan bir jiiri,
polisin zenciyi (Afrika kokenlileri) 61diirmesini higbir zaman cezalandirmamustir.

Bu agilardan toplum goriisii, kiiltiirel, sosyal bakis1 yansitir ve bu iilkelerde adalet, daha
dogrusu kanunilik kavrami oldugu sdylenemez. Selguk ve Osmanli bu agidan kanuni, tanimi
ile belirtilmektedir.

Kuran yakilmasi bir 6zel bagimsizlik ve hiirriyete sokuluyorsa, insanlarin degerlerine hakaret
etmenin bir kisi hakki ile ilinti kurulmasi da kabul edilemez. Kisiler baskasina hakaret,
asagilama ve sosyal yaklasim yapmalar1 kabul edilmemeli, bunlar kisilik hakki i¢inde
olmamalidirlar. T. Ceza Kanunu temelinde sugtur.

Magna Carta ile basladigini belirtirler, bu yiiriirliige girmemis, savaslara neden olmustur. 622
Medine Antlagmasi ise uygulanmis ve Tiirklerin baslica uyguladigi yontem olmustur.

Birgok iilkeden drnekler sunulmaktadir. Ulkemizde de her darbe basa gelmeden &nce, birey
hakki ve adalet ve nizami1 kurma iizerine s6z verir, bildirgeler ifade ederler. Burada kast edilen
ayricalik, farkli olmasini dilerler. Darbe taraftar ile ona karsi olanlarin ayricalikli olmasin
saglamaktir, ifade ettikleri. Biz daha farkliyiz, ayricalikliy1iz demektedirler.

Ik planda Ulkemizde, 1960 ve 1980 yillarinda, se¢im, ancak iiniversite mezunlar arasinda
yapilmasi, sonra milletvekilligin, daha sonra da Cumhurbaskani i¢in bu kurala indirilmistir.
Se¢men olmak icin Ilkokul diplomasi en az olsun derken, bu da kaldirilmistir.

Se¢im, bir nevi halkin temsilcinin bir oylama, anket gibi saptanmasidir. Ona bir diktator degil,
bir temsilci olmasidir. Hukuk nizami i¢inde kalmasi zorunludur, ayrica kanunlar da TBMM
tarafindan yapildig1 i¢in, sadece uygulayicidir.
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Civil liberties are natural rights inherent to every citizen which protects them from tyranny by the state.
The degree to which these liberties are enjoyed by people is an important indicator of the quality of a given
country’s democracy. 2022

https://www.liberties.eu/en/stories/civil-liberties-definition/44448

What are civil liberties?

Civil liberties are the rights that exist when the government does not interfere arbitrarily. In a truly free society,
people are able to speak, write, own, marry, identify and vote as they please without government interference. To
guarantee these freedoms, in theory at least, the government and its agencies need only avoid restricting these
liberties. No additional effort is inherently required to support these freedoms as long as the government does not
trespass into the private lives of its citizens. This group of liberties differs from civil rights, which are areas in
which the government actively works to promote democratic values and equal treatment.

Protecting your civil liberties is our mission. Work with us!

What civil liberties are there?

Many of the freedoms that we enjoy daily fall under the category of civil liberties. In Europe, our civil liberties
are enshrined in The Charter of Fundamental Rights of the European Union and the European Convention on
Human Rights. Every time we post a controversial opinion on social media or speak out against the actions of our
government, we exercise one of the most important liberties: freedom of speech. Another essential liberty often
pledged by Western democracies to their citizens is the right to privacy, which ensures non-interference in
personal matters such as messages, phone calls, and emails. This liberty extends to the home as well, as
governments are often restricted from coordinating unreasonable searches without explicit reasoning. Freedom
of assembly guarantees that one can express their view in the company of others, with the aim of demonstrating
their support to fellow citizens or legislators.

Examples of civil liberties

Each jurisdiction acknowledges its own unique set of civil liberties, although there is often much overlap. Civil
liberties may include freedoms such as the right to remain silent in a police investigation, the right to a fair trial,
the right to marry, and the right to vote. It should be considered undemocratic and therefore unlawful for the
government to stand in the way of these capabilities. One of these that may stand out most is the right to marry,
which has been notoriously difficult for LGBT+ couples throughout the world. Although this is considered by
many as an inalienable civil liberty, there are many countries in Europe where same-sex marriage is still outlawed.
Eastern Europe in particular, even among EU member states, has abysmal support for same-sex marriage.
Hungary and Poland, two countries where it is constitutionally banned, have support ratings hovering around
30%. These countries have passed other anti-LGBT+ laws like adoption prohibition that have been condemned
by the European Union. Countries that do not allow same-sex marriage are constantly under fire from human
rights organizations and international institutions.

What is the difference between civil liberties and civil rights?

Understanding a government’s obligations to its people, at least through the lens of Western liberal democracy,
requires the separation of civil liberties from civil rights. As mentioned earlier, the former protects citizens to be
free from state tyranny by guaranteeing specific rights. Civil rights, on the other hand, typically protect people
from unequal treatment in particular settings such as schools, workplaces, public facilities etc. They assert that
people have the right to be treated justly and similarly to their neighbors, or the right to not be discriminated
against. For example, the right to equal opportunities is designed to protect people against discrimination in the
workplace.

The factors that may be used as a basis for discrimination are varied, including income, employment status,
education, criminal history, race, gender, and sexual orientation. Discrimination at the hands of the state can often
occur in unclear or indirect ways, making the jobs of journalists and civil rights activists who expose these
inequalities extremely important. Democratic legislation often exists to protect the people’s ability to enjoy social
freedoms regardless of their differences, but unjust treatment is still commonplace.

It needs to be pointed out that civil liberties may also place positive obligations on governments. For example,
even though the primary obligation of governments is to ‘stay out” when people want to protest a state policy by
exercising their freedom of assembly, states also have legislation in place to ensure the safety of protestors.
What is the role of civil liberties in modern society?

Modern societies are dependent on civil liberties to balance the restrictions that a state can place on its citizens.
Personal liberties are necessary for freedom to exist within the confines of a world that is ruled by governments.
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Without civil liberties, democracy cannot exist to support equality and individual flourishing. They allow us to
express controversial ideas safely, lead private lives, and make other important decisions for ourselves while
living under state rule. Alongside society watchdogs such as journalists and legal experts, civil society
organisations like Liberties are instrumental in promoting civil liberties and protecting them by documenting the
status of civil liberties in different countries.

Why are civil liberties important? How can we promote them?

The work of activists is to bring civil liberties breaches to light so that policymakers can gain insight into whether
governments are abiding by the non-interference of people’s freedoms and to understand what steps are needed
to ensure civil liberties are intact. For example, the European Union works with such organizations in the hopes
of raising the standards of civil liberties throughout the bloc. Eastern Europe, in particular, is often criticized by
the Union for some of its policies that overstep the State’s involvement in people’s private lives e.g. suspending
the right to strike or protest in Hungary or harassing pro-abortion activists as seen in Poland. Being politically
active and supporting civil rights organizations can promote the improvement of civil liberties and expose
overlooked policy areas, both of which are essential for the success of modern democracy.

e Vatandas olana hak taninmasi giindemdedir. Go¢men veya bagka boyutta olmanin bir
esitlik taninmamaktadir, bu insan Haklar1 Bildirgesine aykiridir.

o Konusmak, yazmak ve satin almak, evlenmek gibi haklarin belirli bir diizeni vardir.
Gazeteci olsaniz bile, bir somut, ispatli olmadik¢a sorgular gibi soru sormak, savunma
istemek hicbir zaman hak olamaz. Bu nedenle hak denilenler, bir ziimreye 6zel patronluk
gibi islev taninmis olmaktadir. Bu adaletsizliktir.

e Evlenmek, iki kisi biz evlenmek istiyoruz demeleri ile olamaz, hukuk diizeni i¢inde
olmalidir. Ikisi de daha 6nce evli ise, bosanmalari ile olas1 olabilir. Istemek yeterli degildir.
Yurtdisinda olan “Yes, | do”” demeden 6nce, resmi makamlara imzaladiklar1 belirtilmelidir.

e Kanunlar bu haklar1 tanimlarlar. Eger bir diizen tarafinda olurlarsa, bu durumda Tiirk
Ticaret Kanunu butlan kabul eder, ayrica, Anayasa Mahkemesi dahil bozmaktadir.

e Gelismis iilkeler, kendi sistemleri i¢inde olana hiirriyet, bagskasinin i¢inde olana ise sarta
bagli bagimsiz demektedirler, bu elbet kabul edilemezdir.

Siklikla giindeme gelen boyut, basortiisii degil, dini propaganda yapmak yasak kapsamindadir.
Daha dogrusu zorla yapmak su¢ kapsamindadir. Bir kisi basini 6rtmesi ile zorla olan bir boyut
olmadig1 i¢in anlamsiz gibi goriinebilirler. Ama toplumda sorun olusmasi i¢in, suglanan kisiler,
0zel avukatlik biirolar1 tarafindan, ispat edin, su¢ nerede demek yerine, evet yaptim, zorla
propaganda yaptim diyerek, 300 sayfa savunma adi altinda dini propaganda yaptirmiglardir.
Bireyler i¢ini bile okumamistir. Bir dine inandigmi belirteneler, senin dinin sana, benim ki
bana (109/6) Kuran Ayeti hilafina, yaptik zorladik diyerek ceza almiglardir. Olay iki tarafin
provokatorliigii ile olmustur. Yazik olmustur. Bu bir hakkin farkli acilardan ele alinarak,
olmayan eylemi, zorla propaganda gibi olmayan bir duruma, su¢ kapsaminda veya sugu sanki
sugsuzluk gibi algilanmasina neden olunmustur. Halen zorla propaganda yapmak sug
kapsamindadir.

Zorla degistirme

Gog¢ etme boyutu, insanin kendi dilegi, kendi istegi ile olmas1 beklenir. Bunun i¢in bir siireg
gecirmeli, bagkasinin etkisi degil, kendi bilingli arzusu ile olmalidir.

Bulgaristan’da zorla isim degisikligine gidilmisti. Daha 6nce de inaniglarda da zorla yapilmalar
olmustur. 622 Medine antlasmasi ile bu imkansiz boyuta ¢ekilse bile, bu sefer tarikatlar ve
mezhepler olmaktadir. Tarim Kiiltiirlinilin bir etkisi olmaktadir.
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Sonugta, zorla olanlarin basarili olduguna dair tek bir 6rnek yoktur.

Basa ¢ikmak da olanaksiz olacagi i¢in ¢are gogmek olmaktadir. Fransa’da Pediatri Kongresine
ailem ile araba ile giderken, Bulgaristan’dan Tiirkiye’ye kacanlarin kagigina sahit olduk.
Ellerinde tek bir esya vardi, siilaleleri ile birlikte olan, ge¢mis, rahmetli olanlarla olan
fotograflar1 idi. Benligimizin olmasi yeterli demislerdi.

Zorlama ile higbir sey olusmayacagini algilamak bu kadar zor mudur?

Cevap evet. Burada begenilecek olan1 bulabilmek, onun i¢in sormalidir.

Peritonitten ameliyat olmus, karnimdan 1,5 litre pus akmis ve 3 dren konulmustu. ilkokul
dordiincii simifta idim. Hicbir sey yemek istemiyordum. Ingiltere’den gelen yardimlasma ile
bulunan hemsire, bana yardim etmek istedi. Kolejde okudugum i¢in hayir diyemedim. Corbay1
begenmedim dedim. Nedenini sordu, soguk dedim. Gitti 1sitt1, limonu eksik dedim, limon
bulamaz diyerek. Gitmis disardan bulmus getirdi. Ben 1-2 yudum alir, doydum derim derken,
karsimda benimle konusmaya basladi. Hayir diyemedim. Diger ¢orbalar da ertesi giin
yenilmeye baslandi.

Ayni teknigi ben de kullanirim. Cocuklar kucaklasir, sevecek konusur, ne yiyelim derim.
Cikolata der, gider diyabetik olsa bile, diyetisyenlerin hesabina gore bitter alip, verir, buna
gore yaklasim yapariz.

Sabah 6 saatlerinde nobet tuttugum kapinin 6nii vurulur, abi, kan alacaksan bir an 6nce al, biz
de oyun oynayacagiz derler, ayrica, beraber oynadigimiz ¢ok olurdu.

Vizite yapar, buna gore karar verince, bakarlar, mecbur muyuz derler, onlara neden kan almak
zorunda oldugumuzu anlatirim. Sanki tip kavramin biliyorlar gibi, ama o onlar1 huzurlu kilar.
Demek bir bilimsel gerek¢e var denir. Zaten mecbur kalinmazsa aldirmazdim.

Kolunu uzatir, ben lidokain 1i gazli bezi siirer, 5-6 dakika sonra ¢agirir, en az acitacak igne ve
enjektor ile, simdi plastik var, isimiz kolay, alirdim. Yalanci aglama sonrasi, kan alma bitince,
bitti diyene kadar bekler, sonra hizla kosar. Pamugu da tampon etmeyi unutmaz.

Gizle, sdyleme, zorla yatir al gibi yaklasim hi¢ hatirlamiyorum, bu agidan hepsi benim
hekimleri olmamu isterler, kan1 hi¢ olmazsa sen al derlerdi.

Yasal Mevzuat

Burada Anayasal ve Yasal tanimlanan boyutlar verilmektedir.

Anayasa

http://www.pinarbasi.gov.tr/anayasal-haklarimiz
ANAYASAL HAKLARIMIZ

Hak nedir?

Insanlarin herhangi bir isi yapma yetkisine hak denir.
Ozgiirliik nedir?

Insanlarim higbir insana zarar vermeden diledigi her seyi yapabilmesine 6zgiirliik denir.
Kisi Haklari

1. Yasama hakki

2. Kisi dokunulmazligi

3. Kisi hiirriyeti ve giivenligi

4. Ozel hayatim gizliligi ve korunmasi

5. Yerlesme ve seyahat hiirriyeti

6. Din ve vicdan hiirriyeti.
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7. Diistince ve kanaat hiirriyeti

8. Bilim ve sanat hiirriyeti

9. Basin ve yayinla ilgili hiirriyetler

10. Toplant1 hak ve hiirriyeti

11. Miilkiyet hakki

12. Hak arama hiirriyeti.

13. Temel hak ve hiirriyetlerin korunmasi

Siyasi Haklar ve Odevler

1. Tiirk vatandaslig

2. Se¢me secilme siyasi faaliyetlerde bulunma haklari

3. Kamu hizmetine girme hakk1

4. Dilekge hakki

Sosyal ve Ekonomik Haklar ve Odevler

1. Ailenin korunmasi

. Egitim ve 6grenim hakki ve ddevi

. Calisma ile ilgili haklar

. Toplu is s6zlegmesi grev hakk: ve lokavt

. Ucrette adalet saglanmasi

. Saglik ¢evre ve konut hakki

. Gengligin korunmasi ve spor hakki

. Sosyal giivenlik haklari

. Tiiketici haklari

10. Tarih kiiltiir ve tabiat varliklarinin korunmasi

TEMEL HAK VE OZGURLUKLERIMIZIiN GENEL OZELLIKLERI

1- Dogumla baslar, 6liimle biter.

2- Evrenseldir. Diinya’nin her yerinde gegerlidir.

3- Dokunulamaz, devredilemez ve vazgegilemez 6zellikler tasirlar.

4- Tamamu bir biitiindiir. Bir tanesi bile olmazsa veya kullanilmazsa digerleri bir ise yaramaz.

5- Simirlandirilamaz. (Sikiyonetim, savas, bulasici hastaliklar, niifus sayimlar1 gibi olaganiistii durumlarda yani
insan hayatinin s6z konusu oldugu durumlarda Yasama hakkimizin disindaki diger tim

haklar smirlandirilabilir.)

6- Baskalariin hak ve 6zgiirliikklerinin basladigi yerde bizim hak ve 6zgiirliiklerimiz biter.

7- Her devlet diizenledigi anayasa ve yasalarla insan haklarim giivence altina almak zorundadir.

OZEL YASAMIN GiZLiLiGi

(Anayasa, Madde 20): Herkes, 6zel hayatina ve aile hayatina saygi gosterilmesini isteme hakkina sahiptir. Ozel
hayatin ve aile hayatinin gizliligine dokunulamaz.

Kisilerin 6zel hayatlarini kendilerinin izni olmaksizin topluma sergilemek dogru degildir.

Ozel Yasam: Meydana gelen herhangi bir olay sadece bir bireyi, o bireyin ailesini veya calisma arkadaslarin
ilgilendiriyorsa bu olay o insanin 6zel yasamina ait bir olaydir.

Genel Yasam: Meydana gelen bir herhangi bir olay bir kisinin yani sira yasadigi mahalleyi, kenti, iilkeyi veya
tiim diinyayi ilgilendiriyorsa o olay genel yasam igerisinde yer alan bir olaydir.

Ornek: Herhangi bir insanin otomobilinin iginde ailesi ile birlikte sohbet ederek trafikte yol ilerlemesi o kisinin
6zel yasamina ait bir olaydir. Fakat ayn1 bireyin az sonra kendisini ailesiyle yaptig1 sohbete kaptirip dikkatini
dagitmasi ve kaza yapmasi genel yasama yonelik bir olaydir.

HABERLESME OZGURLUGU

(Anayasa, Madde 22): Herkes haberlesme 6zgiirliigiine sahiptir. Haberlesmenin gizliligi esastir. Bilgisi ve izni
olmaksizin hi¢ kimsenin telefonu dinlenemez, mektuplari agilip okunamaz. Bunlar yasalarla giivence altina
almmustir.

BASIN OZGURLUGU

(Anayasa, Madde 26): Herkes diisiince ve kanaatlerini sz, yazi, resim veya baska yollarla tek basina

veya toplu olarak agiklama hakkina ve yayma hakkina sahiptir.

(Anayasa, Madde 28): Basin hiirdiir, sansiir edilemez.

Basin 6zgiirliigii de insanlarin fikirlerini gazete, dergi, radyo ya da televizyon araciligi ile insanlara ulastirma
Ozgiirliigiinii igerir.

KONUT DOKUNULMAZLIGI

O 0 31O\ L K~ W
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(Anayasa, Madde 21): Kimsenin konutuna dokunulamaz. Cesitli nedenlerle, yasayla yetkili kilinmis kurumlarin
yazilt emri bulunmadikga; kimsenin konutuna girilemez, arama yapilamaz ve buradaki esyaya el konulamaz.
Insanlarin kendi evlerinde rahatsiz edilmeden yasam siirme hakki Anayasada giivence altina alinmistir.
YASAMA HAKKI

(Anayasa, Madde 17): Herkes yasama, maddi ve manevi varligin1 koruma ve gelistirme hakkina sahiptir.
Yasama hakki, biitiin haklarin temelidir. Savas, sikiydonetim ve olaganiistii hallerde dahi durdurulamaz, yok
edilemez.

KiSi DOKUNULMAZLIGI HAKKI

(Anayasa, Madde 17): Tibbi zorunluluklar ve kanunda yazili haller disinda, kisinin viicut biitiinligiine
dokunulamaz; rizasi olmadan bilimsel ve tibbi deneylere tabi tutulamaz. Kimseye iskence ve eziyet yapilamaz;
kimse insan haysiyetiyle bagdasmayan bir cezaya muameleye tabi tutulamaz.

Boylece kisinin yasamasi ve viicut biitiinligii giivence altina almmustir.

SAGLIK HAKKI

(Anayasa, Madde 56): Herkes saglikli ve dengeli bir gevrede yasama hakkina sahiptir.

Saglik hakki insana beden ve ruh sagligi icinde yasama isteme hakkini verir.

EGITIM VE OGRENIM HAKKI

(Anayasa, Madde 42): Kimse, egitim ve 6gretim hakkindan yoksun birakilamaz. Ogrenim hakkinin kapsami
kanunla tespit edilir ve diizenlenir. Egitim ve d6gretim, Atatiirk ilkeleri ve inkilaplart dogrultusunda, ¢agdas
bilim ve egitim esaslarina gore, devletin gézetim ve denetiminde yapilir.

Insanin kendisini gelistirme ve sahip oldugu haklarin bilincine varmasi egitim yoluyla olur.

SECME VE SECILME HAKKI

(Anayasa, Madde 67): Vatandaslar, kanunda gosterilen sartlara uygun olarak segme, secilme ve bagimsiz olarak
veya bir siyasi parti i¢inde siyasi faaliyette bulunma ve halk oylamasina katilma hakkina sahiptir.

Se¢me ve se¢ilme hakki demokratik toplumlarda temel ilkelerden biridir.

DILEKCE HAKKI

(Anayasa, Madde 74): Vatandaslar ve karsilikli esas1 gozetilmek kaydiyla Tirkiye’de ikamet eden yabancilar
kendileriyle veya kamu ile ilgili dilek ve sikayetleri hakkinda, yetkili makamlara ve Tiirkiye Biiyiik Millet
Meclisi’ne yazi ile basvurma hakkina sahiptir. Kendileriyle ilgili bagvurmalarin sonucu, gecikmeksizin (En geg
60 giin icinde) dilekge sahiplerine yazili olarak bildirilir.

TEMEL HAK VE OZGURLUKLERIN KOTUYE KULLANILMAMASI

(Anayasa, Madde 14): Anayasa’nin hi¢bir hitkmii Anayasa’da yer alan hak ve hiirriyetleri yok etmeye yonelik
bir faaliyette bulunma hakkini verir seklinde yorumlanamaz.

Yorum

Hak, gorev ve 6dev konumundaki biitiinlesme dikkati gekmektedir. Hakkin varsa, 6devin ve
gorevlerin vardir seklinde eklemeler dikkati ¢cekmelidir.
Yabanci tilkede yerlesmis olsalar bile Tiirk Vatandasi olarak goriilmektedir.

Tiirkiye’de yabancilar ayrica vurgular:
Kanunla sinirlama yapilabilir ama uluslararasi standartta olmalidir seklindedir.

® V. Yabancilarm durumu: Madde 16 — Temel hak ve hiirriyetler, yabancilar i¢in, milletlerarasi hukuka
uygun olarak kanunla sinirlanabilir

o Madde 74 — Vatandaslar ve karsiliklilik esas1 gézetilmek kaydiyla Tiirkiye’de ikamet eden yabancilar
kendileriyle veya kamu ile ilgili dilek ve sikayetleri hakkinda, yetkili makamlara ve Tiirkiye Biiyiik
Millet Meclisine yazi ile bagvurma hakkina sahiptir...

Yorum

Burada haklar, “Insanlarin herhangi bir isi yapma yetkisine hak denir” ifadesi ile yetki
alimmasi kavramu ileri siiriilmektedir. Gergekte ise suglar bellidir Ceza kanunlarint bilmemek
mazeret sayilmaz” yaklasimi ile tanimlanma degil, biliyor kabul edilir.
Ayrica “Idarenin diizenleyici islemleriyle sug ve ceza konulamaz” yaklasimu ile, yetkilendirme
bir bakima uymamak su¢ kapsaminda degildir. Yukaridaki agiklamalar birey hakkini
kisitlayici, belirli kurala baglamasi ile uygun nitelikte kabul edilemez.
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Bagimsizlik igin belirtilen “Insanlarin hichir insana zarar vermeden diledigi her seyi
vapabilmesine 6zgiirliik denir” yaklasimi daha yerinde ve hukuk yapisina uygundur.

Tiirk Ceza Kanunu 2005 yilinda olan, en ileri birey hakkini destekleyen yasalardan olmaktadir.

Temel llkeler ve Tammlar

Ceza Kanununun amaci

Madde 1- (1) Ceza Kanununun amact; kisi hak ve 6zgiirliiklerini, kamu diizen ve giivenligini, hukuk
devletini, kamu sagligini ve ¢evreyi, toplum barigini korumak, sug islenmesini 6nlemektir. Kanunda, bu amacin
gergeklestirilmesi i¢in ceza sorumlulugunun temel esaslari ile suglar, ceza ve giivenlik tedbirlerinin tiirleri
diizenlenmistir.

Sucta ve cezada kanunilik ilkesi

Madde 2- (1) Kanunun agik¢a sug¢ saymadigi bir fiil igin kimseye ceza verilemez ve giivenlik tedbiri
uygulanamaz. Kanunda yazili cezalardan ve giivenlik tedbirlerinden baska bir ceza ve giivenlik tedbirine
hiikmolunamaz.

(2) idarenin diizenleyici islemleriyle suc ve ceza konulamaz.

(3) Kanunlarin su¢ ve ceza igeren hiikiimlerinin uygulanmasinda kiyas yapilamaz. Sug ve ceza iceren
hiikiimler, kiyasa yol agacak bigimde genis yorumlanamaz.

Adalet ve kanun éniinde esitlik ilkesi

Madde 3- (1) Sug isleyen kisi hakkinda islenen fiilin agirligiyla orantili ceza ve giivenlik tedbirine
hiikmolunur.

(2) Ceza Kanununun uygulamasinda kisiler arasinda 1rk, dil, din, mezhep, milliyet, renk, cinsiyet, siyasal
veya diger fikir yahut diisiinceleri, felsefi inang, milli veya sosyal kdken, dogum, ekonomik ve diger toplumsal
konumlar yoniinden ayrim yapilamaz ve higbir kimseye ayricalik taninamaz.

Kanunun baglayicilig

Madde 4- (1) Ceza kanunlarini bilmemek mazeret sayilmaz.

Ozel kanunlarla iliski

Madde 5- (1) Bu Kanunun genel hiikiimleri, 6zel ceza kanunlar ve ceza i¢eren kanunlardaki suglar
hakkinda da uygulanr.

Konu bir 6rnek ile daha netlige kavusturulur kanisindayim.

Sigara Yasagi:
Sigara i¢ilmez yasagi konulmak istendi:

e Yasak konulamaz, birey hakkidir, uyar1 yapilabilir denildi.

e Sigara iistiine oldiiriir yazis1 konuldu. Bu dogru degil, kanser yapabilir dersiniz denildi.

e Kanser 5 adet/giin altinda belirgin fark yok, giinde 25 adet ve {istii igilirse fark var, bu
acidan bu vurgulanmali, yoksa kanser yapar dogru degil denildi.

e Belirli alanlar ayrildi, orada sigara i¢ilir denildi. Sigara i¢gmeyenler duman geliyor
denildi. Ortada ceza olmadan su¢ olmaz denildi. Ceza miktar1 ve kim alacagi uyarida
yazmadan olmaz denildi. Nitekim Sigara Icilmez, cezasi ve alacagi yer vurgusu
konuldu.

e Tercihe su¢ konulamaz denildi.

e Temiz hava, dumansiz hava insanlarin hakkidir, bu agidan dumaniz havay1 bozmak,
insanin dogal hakkini bozmaktir denilerek, yasak ylirtirliige konulabildi ve uygulandi.
Nitekim simge “dumansiz hava” olarak vurgulanir.

Kisaca ben yasak koydum, zararlidir, tercih edilemez gibi yaklasimlar veya yetki almalisin
yaklasimlar1 gegersizdir. Ancak ceza yazma yetkisi kanunla verilmemisse, alamazlar.
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Dayak Cenneten Cikmadir

Dayak, dayanak ve destek anlamindadir. Binalar yikilmasin diye konulana da dayak denir.
Siddet tanimu ise, liigatte olsa bile, bu kabul edilen bir tanim olamaz.

Destek, dayanak ve koruma, gozetme, sevgi temelinde insanlikta olarak, paylasim, zekat,
sadaka ve diger yaklagimlar elbette giizel ve iyi yaklasimlardir. Cennetliktir denilebilir. Bunu
saptirmak ise insanliga kars1 gelme, bir nevi hakaret olmaktadir.

Bir tist diizey gorevli, babam beni dovdiigii icin ben okudum demistir. Kendi benligi olmayan,
bir giidii ile calisan, bagimsiz, hiir olmadigi, bu makama da yakismadig1 sdylenebilir. Babasi
sevgi gostermemis, insanlik géstermemis, kotli 6rnek olmustur. Yazik, zavalli denilmelidir.

Bu yaklasimlarda yazar olarak, Pediatri ve Yenidogan Yandal Uzmani olarak, hemen ¢ikar,
kars1 sozler sOyler, kabul etmem ve sert ¢ikarim. Enteresan olarak, toplum dayak/siddet
gosterene degil, bana kizar. Siz atiyor musunuz derim, yapilir mi, yazik ¢ocuklara derler. Ama
yapani da kinamazlar.

Denizde ¢ocuklar birbirlerine su atarken, niye karigalim. Ama alttan kum alip, atarlarsa ne
yapalim? Kizalim, dayak gosterelim, yapma diyelim, ki sik uygulana yaklasim. Ama nedeni
aciklamaz isek, cocuk niye yapmayacagini kavrayamaz. Kum goze batar, ¢ikmasi zor 6tesinde,
cizer ve gormeyi etkileyecek boyut cikarir denilirse, bu sdylenir ve sanal gosterilirse, bir daha
yapmaz.

Burada agiklamak, anlatmak, algilamasini saglamak onemli olacaktir. Bir ¢ocuk olmaz

deyince, goziime deniz suyu kacirdim, sorun yasadim, ¢ocuk 6ziir diledi, ben sebep oldum
dedi.

Sonuc

Medine Sozlesmesini birey haklar1 penceresinden bir bakalim.

622 Medine Antlagsmasint Anayasal olarak yazarsak:

e Herkes esit haklara sahiptir. Esit vatandastir. Sevingte ve tasada esitlik derler, tasada
niye esit olalim, sorunu yaratan, sugu isleyen azapta olsun, biz niye olalim?
Sen bana hakkimi verdim mi? Ben talep etmeden vermelisin, vermeliydin.
Cocuklara da sorulmalidir. Zorla degil, ikna edilmeli, ancak ikna bile zorlama
kapsadigi i¢in yapilmamali, yoksa alternatif verilmelidir. Glinde 4 defa hap veya surup
icmek, 7-10 giin siire ile veya tek doz depo penislin yapilmasini mi tercih edersin? 1-2
giin sonra depo penisilin tercihi ile gelen ¢ok oldu. Lidokain i¢ine konulmasi, igne
yapmadan 5-6 dakika 6nce gazl bez ile lidokain ile silmek ve 6zel igne ve enjektor ile
yapilmast durumunda, tiim yakin tanidiklarin ¢ocuklarina igne yapmay1 planlamalisin.
Sirop, torun muz degil, orman aromal:1 istedigi icin Amerika’da 5 eczane dolasip
aramistim.
Higbir kisinin iistlinliigli olmaz diyerek, istedigini yapmamak bir gerekce degildir.

e Her kisi ve topluluk kendisinden sorumlu, yaptiklari eylemden sorumludur. Toplu
olarak yiirliyerek, giiriiltii yapmak, egitim veren yerlerde sorun yaratma durumunda
cikarilan ses boyutu 6nemlidir. 35 Desibel iistii olmalidir. 100 desibel iistii sagliga da
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zararlidir. Bu boyut, kanunlarda vardir. Eger siz bir vatandas iseniz, bu giriiltii
durumunda ihbar etme ve uyarmaniz gereklidir.

e Senin inanigin sana, benim ki bana, karismak, sorgulamak bile yasaktir, denebilir ama
hakaret, asagilama yapilamaz. Giiriiltii bile yapilamaz, baskasini rahatsiz etmek, ben
hakkimi kullantyorum denilemez.

o Ekonomik agidan bagimsizdir, peki saglik, yiyecek, giyecek ve barinma icin yapilan
masraflar sadece bireye mi diiser? Fakirlik kamu destegi gerekli olmaz mi1?

e Tiim anlagmazliklarin ¢6ziimii i¢in toplumda uyusma yerleri, ihtiyarlar meclisi veya
olgun ve yetkin kisiler olmalidir. Mahkemelere bagvurulmasi nadir olmalidir.

o Insanlar baris i¢inde yasayacak denilmesi kolaydir, kolluk giicleri bu toplum diizenini
saglamak icin olusmalidir. Polis degil, haklar1 koruyan, gozeten ve bizlerin yardimcisi
denilmesi daha yeterli olabilir.

o Topluluklar birbirlerine saygi gosterecek, denilmesi kolay, ama yapilabilmesi hayal
gibidir. Bu yonde sosyal ¢aba ve dernek gibi destekler olusturulmalidir.

SONUC: Birey Haklar1 ¢ok uzun siiredir olmasina karsin, kiiltiirlere kurallar ile bunu bir nevi
ortadan kaldirmak isterler. Kurala uy denilmektedir. TCK diizenlemelere uymamak sug
kapsaminda degildir demekte, ancak okuyan, uygulayan zor bulunmaktadir.
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