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Evienme

Aile oimak icin 3 kural; bekar olmak, hisim
olmamak, mutiulugu el birlikte saglamak
azminde olmak *

M. Arif AKSIT**

*Evlilik hakkinda bir sohbette, orf, adet degil, resmi hukuk usulleri degerlendirilmesinden alinmistir.
***Uzman Dr. Cocuk Saghgi ve Hastaliklari, Neonatoloji/Yenidogan ve Pediatrik Genetik, Acibadem
Hastanesi, Eskisehir

Evlilik, sosyal agidan cesitli kural ve usullerin oldugn, orf, adet ve gelenekler agisindan cesitli
tirenlerin s6% konusu oldugn golenmektedir. Ancak yasal, huknk yapisinda ise konu dogrudan
baglica 3 noktaya toplanmastr.

Baginda bu birlikteligi yapmak igin amag, mutluluktur, bu bilingle yapimalr ve siz ancak bir
kisiye yapilmalidsr.

Cocuklarin olmast durumunda ise tiim usuller yaprlmasa bile evli kabul edilmektedir. Cocuklarm
olusmass, gebeligin 40 hafta siirmesi ile bilingli ve evlat edinmenin amacinin mutlulnk ve
mutlnluk yaratma seklinde yorumiamals ve dogrudan evli kabul edilmesi olagan goriilmektedir.

izin evlilik alginizin, 6rf ve adete gore olmasi, hukuk agisindan kabul edilebilir degildir.
Ceza Kanunu kiyasi yasakladigi gibi 6rf ve gelenek gibi gerekceleri de kabul etmemektedir.
Sug acik ve net olmaldir.

TCK: Madde 2- (1) Kanunun agik¢a sug saymadidi bir fiil icin kimseye ceza verilemez ve giivenlik tedbiri
uygulanamaz. (2) idarenin diizenleyici islemleriyle sug¢ ve ceza konulamaz. (3) Kanunlarin sug ve ceza iceren

hiikiimlerinin uygulanmasinda kiyas yapilamaz. Sug ve ceza igeren hiikiimler, kiyasa yol agacak bigimde genis
yorumlanamaz.

Evlenmek; birlikte mutlu olma amaci oldugu ve bunun bir bilingli olarak bireysel kabul ve riza ile
olmasi, dogal, tek evlilik esasinda olmalidir. Bunlarin olmamasi durumunda gecerli kabul edilemez.

Ozet: Aile olmak icin 3 kural; bekar olmak, hisim olmamak, mutlulugu el birlikte saglamak
azminde olmak

Amag: Yasalarimiza gore ailenin olusumunun temeli olan evlilik boyutunu irdelenmesi amaglamistir.
Toplumda birgok alginin dogru ve gegerli olmadigi agik ve net ortaya konulmasi amaglanmistir.
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Dayanaklar/Kaynaklar: Tiirk Medeni Kanun'u, Wikipedia ve bazi algilara vurgu yapilarak evlilik
degerlendirmektedir.

Genel Yaklasim; Evlilik ve boganma kavramlarina yasal bakig, Tiirk Medeni Kanun'u dikkate
alinmaktadir.

Yaklagim: Evlenmenin gereklilikler, butlan/gegersiz sayilma nedenler:i ile ayrilmanin dayanaklari ve baz
evlilik konusundaki boyutlar gozden gegirilmistir.

Sonug: Tiim evliliklerin esit hak ve birlikteligin mutluluk amact ile olusturulmasi agik ve net ortaya
konulmaktadir.

Yorum: Bilingli olarak sevgi en 6nemli evlenme gerekgesi olup, gocugun olmasi ile evlilik usule uyulmasa
bile yasal agidan evli olarak kabul edilmektedir.

Anahtar Kelimeler: Evlenme, Tiirk Medeni Kanun

Outline
The basic concept to be a family are; be single, unmarried, not to be illegal family
relation, and mainly to be together for happiness
AIM: Due to Turkish Civil Law (mainly on Family Act), the principles to forming family
considerations; first a conscious demand to get together for happiness, be single, bachelor and
not genetic relation. Thus, several considerations are not on law, only prediction, that are
strictly forbidden by law.
Grounding Aspects: Turkish Civil Law, Wikipedia is the main grounding facts to discussed.
Introduction: The marriage and divorcing concept is discussed by the articles of Civil Law of Turkey.
Notions: The essentials for marriage, illegal concepts not acceptable by Civil Law, the separation
reasonings, and some aspects on marriage is taken in consideration.
Conclusion: Marriage by equal rights, to male and female, protect by law, aiming for happiness, so, if
the parameters are not constructed, separation is considered by Court.
Consciousness and willingly demand is obligatory requests, even with child, the relation is by law
indicated as marriage.
Key Words: Marriage, Turkish Civil Law

Giris

Aile kavraminda Tirk Medeni Kanun’u temelinde yaklasimlari irdelememiz olayin temelini algilamak
acgisindan 6nemi olacaktir. Bireylerin ve kiltlrel algilardan ziyade hukuk ne demektedir. Hukuk anlam
olarak haklar demektir. ingilizce 'de just halk demek, dolayisiyla justice, halkin dedigi kavraminda
olup, temsilen secilen jiri su¢ olup olmadigini tanimlar, hakimler de cezayi ongorirler. Ancak Gt
mahkemeler dogrudan olaya bakarlar.

Evlilik icin gerekenler

e Evlilikten kastedilenler;
O Madde 185: Egsler, bu birligin mutlulugunu elbirligiyle saglamak ve

e Evlenme durumu olmalidir
o UCUNCU BOLUM: EVLILIGIN GENEL HUKUMLERI: 4. Haklar ve yiikiimliiliikler; 1.
Genel olarak: Madde 185- Evlenmeyle esler arasinda evlilik birligi kurulmus olur.
e Evlenmenin zorunluluk halleri
O Madde 185: Esler birlikte yasamak, birbirine sadik kalmak ve yardimci olmak zorundadirlar.
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O Madde 185: Cocuklarin bakimina, egitim ve gozetimine beraberce 6zen goéstermekle
ylkiimlidiirler.

e Evlilikte yardim ve destek olarak tanimlananlar
O Madde 186: Birligi esler beraberce yonetirler. Esler birligin giderlerine giigleri oraninda emek
ve malvarliklari ile katilirlar.
O I Egslerin temsil yetkisi: Madde 188- Eslerden her biri, ortak yasamin devamu siiresince ailenin
stirekli ihtiyaclar1 i¢in evlilik birligini temsil eder.
o Evlilikte sorumluluk

o Il. Sorumluluk: Madde 189-Birligi temsil yetkisinin kullanildig1 hallerde, esler tigiincii kigilere
kars1 miiteselsilden sorumlu olurlar.

e Evlenmede calisma durumu
O C. Eslerin meslek ve igi: Madde 192- Eslerden her biri, meslek veya is se¢ciminde digerinin
iznini almak zorunda degildir. Ancak, meslek ve is se¢iminde ve bunlarin yiiriitiilmesinde
evlilik birliginin huzur ve yarar1 g6z dniinde tutulur.

e Evlenmenin hukuksal sagladig esitlik durumu

o D. Eslerin hukuki islemleri: I. Genel olarak: Madde 193- Kanunda aksine hiikiim
bulunmadikga, eslerden her biri digeri ve ti¢lincii kisilerle her tiirlii hukuki islemi yapabilir.

o Madde 194- Rizay1 saglayamayan veya hakl bir sebep olmadan kendisine riza verilmeyen es,
hakimin miidahalesini isteyebilir.

o D. Butlan karari: I. Genel olarak: Madde 156- Batil bir evlilik ancak hdkimin karariyla sona
erer. Mutlak butlan halinde bile evlenme, hakimin kararina kadar gegerli bir evliligin butiin
sonuglarini dogurur.

Evlilikten kastedilen birligin mutlulugu oldugu ve bunun birlikte saglanmasi olarak
tanimlanmaktadir. Kadin ve erkegin elbirligi ile mutlu olmaya g¢alismasi i¢in evlilik bagi
kurulmas1 6ngoriilmektedir. Bu agidan mutluluk konusunda bilingli birliktelik, bir duygusal
bag 6tesinde bir bilgiyi de beraberinde getirmektedir.

Higbir kural yok olarak belirtilmedigi iddia edilemez. Belirtilenler; a) Esler birlikte yasamak, b)
birbirine sadik kalmak ve c) yardimci olmak zorundadirlar. Yaptirim boyutu oldugu, zorunluluk ifadesi
vardir. Bunlara uyulmamasi ile evliligin sonlanacagi anlami da tagimaktadir.

Evlilik baginda ¢ocuklarin bakimi, egitimi konusunda 6zen gosterilmesi de bir olgudur. Tek
anne kavraminda da anne, mutluluk ve ¢gocuk bakiminda sorumlu olmaktadir.

Ekonomik boyut ile temsil yetkisi her birinde oldugu belirtilmistir. Ayrim yoktur.

Maddi ve manevi sorumluluk ve temsil yetkisi ortak olup, ancak yasal bir gerekge ile hakim
karar1 ile kaldirilabilir. Hukuki sorumluluk (p. Eslerin hukuki islemleri: I. Genel olarak: Madde 193-
Kanunda aksine hikim bulunmadikga, eslerden her biri digeri ve Uglincu kisilerle her tiirli hukuki islemi
yapabilir) karar ile esit olarak verilmistir.

Calisma ve is durumu dahil bireyler tam bagimsizdirlar. Ancak ortak olarak sorun olmasi ile
karisma yetkisi/hakki olabilir ki bunun da hakim karari ile olabilecektir. Bir kural olarak
(Rlzayl saglayamayan veya hakli bir sebep olmadan kendisine riza verilmeyen es, hakimin miidahalesini
isteyebilir) yaklagimi benimsenmektedir.

Evlilik ancak hukuki anlamda Hakim karart ile gegersiz sayilabilir.

Evlilik durumunun gegersiz (butlan) saylimasi

Bazi kosullar evliligin gegersiz oldugu anlamini tasir.

e BATIL OLAN EVLENMELER: A. Mutlak butlan: 1. Sebepleri: Madde 145- Asagidaki hallerde
evlenme mutlak butlanla batildir:
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o 1. Eslerden birinin evlenme sirasinda evli bulunmasi,

o 2. Eslerden birinin evlenme sirasinda siirekli bir sebeple ayirt etme giliciinden yoksun
bulunmasi,

o 3. Eslerden birinde evlenmeye engel olacak derecede akil hastaligi bulunmasi,

o 4. Esler arasinda evlenmeye engel olacak derecede hisimligin bulunmasi.

e B. Nisbi butlan: I. Eslerin dava hakki:

1. Ayirt etme giictinden gegici yoksunluk: Madde 148- Evlenme sirasinda gegici bir sebeple ayirt etme
giiclinden yoksun olan es, evlenmenin iptalini dava edebilir.

o 2. Yamlma: Madde 149- Asagidaki durumlarda eslerden biri evlenmenin iptalini dava edebilir: 1.
Evlenmeyi hi¢ istemedigi veya evlendigi kisiyle evlenmeyi diisiinmedigi halde yanilarak bu evlenmeye
razi olmussa, 2. Esinde bulunmamasi onunla birlikte yasamayi kendisi i¢in ¢ekilmez bir duruma
sokacak derecede 6nemli bir nitelikte yanilarak evlenmisse.

® | Zina: Madde 161- Eslerden biri zina ederse, diger es bosanma davasi agabilir.

e |l Hayata kast, pek kéti veya onur kirici davranis: Madde 162- Eslerden her biri digeri tarafindan
hayatina kastedilmesi veya kendisine pek kotli davranilmasi ya da agir derecede onur kirici bir davranista
bulunulmasi sebebiyle bosanma davasi agabilir.

e |ll. Sug isleme ve haysiyetsiz hayat siirme: Madde 163- Eslerden biri kiigiik distirlici bir sug isler veya
haysiyetsiz bir hayat sirer ve bu sebeplerden o6tiri onunla birlikte yasamasi diger esten
beklenemezse, bu es her zaman bosanma davasi agabilir.

Evliligin gegersiz olmasi igin, kisinin evli olmasi yaninda bilinci ile kabul etmelidir. Nitekim
nikah kiyilirken, a) kendi isteginiz ile evienmek icin bagsvurdunuz, b) evienmenize engel yok,
c) hi¢cbir baski altinda olmadan, kendi rizamiz ile evlenmeyi kabul ediyor musunuz,
denilmektedir.
Yine bosanmada ayn1 sebeplerle gegersiz sayilmaktadir.

1) Ayirt etmede giigliik

2) Evlenmeyi istememesi, birlikte olmay1 kabul etmemesi, sadakatsizlik

3) Sosyal boyutta birlikteligi anlamsiz kilan veya yasami tehdit edecek davranislarda

bulunmak

e |. Genel olarak: Madde 195- Evlilik birliginden dogan yiikiimliiliikklerin yerine getirilmemesi veya
evlilik birligine iliskin 6nemli bir konuda uyusmazliga diigiilmesi halinde, esler ayri1 ayr1 veya birlikte
hakimin miidahalesini isteyebilirler.

e VI Eviilik birliginin sarsimasi: Madde 166- Evlilik birligi, ortak hayati siirdiirmeleri kendilerinden
beklenmeyecek derecede temelinden sarsilmis olursa, eslerden her biri bosanma davasi agabilir.

e Madde 197- Eslerden biri, ortak hayat sebebiyle kisiligi, ekonomik giivenligi veya ailenin huzuru ciddi
bicimde tehlikeye diistiigii siirece ayr1 yasama hakkina sahiptir.

e Aldatma: Madde 150- Asagidaki durumlarda eslerden biri evlenmenin iptalini dava edebilir: 1. Esinin
namus ve onuru hakkinda dogrudan dogruya onun tarafindan veya onun bilgisi altinda bir baskas1
tarafindan aldatilarak evlenmeye razi olmussa,

2. Davacinin veya altsoyunun sagligi i¢in agir tehlike olusturan bir hastalik kendisinden gizlenmisse.

® Korkutma: Madde 151- Kendisinin veya yakinlarindan birinin hayati, saghgl veya namus ve onuruna
yonelik pek yakin ve agir bir tehlike ile korkutularak evlenmeye razi edilmis es, evlenmenin iptalini
dava edebilir.

®  Hak disiiriicii siire: Madde 152- iptal davasi agma hakki, iptal sebebinin &grenildigi veya korkunun
etkisinin ortadan kalktig tarihten baslayarak alti ay ve her (durumda) halde evlenmenin tizerinden bes
yil gegmekle diser.

® Madde 153- Kiigiik veya kisitli, yasal temsilcisinin izni olmadan evlenirse, izni alinmayan yasal temsilci
evlenmenin iptalini dava edebilir. Bu suretle evlenen kimse sonradan on sekiz yasini doldurmak
suretiyle ergin olur, kisith olmaktan gikar veya kari gebe kalirsa evlenmenin iptaline karar verilemez.

Bazl evlenme Modelleri
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Wikipedia
Oedipal family model and fascism
The model, common in the western societies, of the family triangle, husband-wife-children isolated
from the outside, is also called the oedipal model of the family, and it is a form of patriarchal family.
Many philosophers and psychiatrists have analyzed such a model. In such a family, they argue, the
young develop in a perverse relationship, wherein they learn to love the same person who beats and
oppresses them. They believe that young children grow up and develop loving a person who is
oppressing them physically or mentally, and that these children are not taught in a way that will raise
affectionate children.®2 Such philosophers claim that the family therefore constitutes the first cell of
the fascist society, as the children will carry this attitude of love for oppressive figures in their adult
life fooliell They claim that fathers torment their sons. 22! pejeuze and Guattari, in their analysis of the
dynamics at work within a family, "track down all varieties of fascism, from the enormous ones that
surround and crush us to the petty ones that constitute the tyrannical bitterness of our everyday
lives" [
As it has been explained by Deleuze, Guattari and Foucault, as well as other philosophers and
psychiatrists such as Laing and Reich, the patriarchal-family conceived in the West tradition serves the
purpose of perpetuating a propertarian and authoritarian society.ml The child grows according to the
oedipal model, which is typical of the structure of capitalist societies,@]@l and he becomes in turn
owner of submissive children and protector of the woman [SlEZIs8lEo170]
As the young undergoes physical and psychological repression from someone for whom they develop
love, they develop a loving attitude towards authority figures. They will bring such attitude in their
adult life, when they will desire social repression and will form docile subjects for society.ﬂl Michel
Foucault, in his systematic study of sexuality, argued that rather than being merely repressed, the
desires of the individual are efficiently mobilized and used,@l to control the individual, alter
interpersonal relationships and control the masses. Foucault believed organized religion, through
moral prohibitions, and economic powers, through advertising, make use of unconscious sex drives.
Dominating desire, they dominate individuals.! According to the analysis of Michel Foucault, in the
west:
the [conjugal] family organization, precisely to the extent that it was insular and heteromorphous with
respect to the other power mechanisms, was used to support the great "maneuvers" employed for the
Malthusian control of the birthrate, for the populationist incitements, for the medicalization of sex
and the psychiatrization of its nongenital forms.
— Michel Foucault, The History of Sexuality vol I, chap. IV, sect. Method, rule 3, p. 99

Zorla evlilik ve menfaat temelli yapilan evliliklerin gegerli olamayacagi belirtiimektedir. Ulkemizde
yapilan geleneklere gore goriici usulii ile olan evliliklerin, bireylerin kendi rizasi ve talebi olmadan
gecerli olmayacagi aciktir. Bu agidan bu boyutun burada séylendigi sekli ile ele alinmalidir.

Domestic violence

Domestic violence (DV) is violence that happens within the family. The legal and social understanding
of the concept of DV differs by culture. The definition of the term "domestic violence" varies,
depending on the context in which it is used. 2 1t may be defined differently in medical, legal, political
or social contexts. The definitions have varied over time, and vary in different parts of the world.

The Convention on preventing and combating violence against women and domestic violence states
73
that:

" “domestic violence” shall mean all acts of physical, sexual, psychological or economic
violence that occur within the family or domestic unit or between former or current spouses
or partners, whether or not the perpetrator shares or has shared the same residence with the
victim".

In 1993, the United Nations Declaration on the Elimination of Violence against Women identified

domestic violence as one of three contexts in which violence against women occurs, describing it
741
as:

"Physical, sexual and psychological violence occurring in the family, including battering,
sexual abuse of female children in the household, dowry-related violence, marital rape,
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female genital mutilation and other traditional practices harmful to women, non-spousal
violence and violence related to exploitation".

Aile ici siddet, kan davalar ile bunlarin ¢6zimlerini evlenme ile olusmasi, bir bakima eski
donemlerdeki evlenme ile sorunlarin ¢ozlilmesi giindeme gelmektedir. Bu bir anlagmali evlilik olup,
yasal kabul edilebilir degildir.

Family violence

Family violence is a broader definition, often used to include child abuse, elder abuse, and
other violent acts between family members. 2!

Child abuse is defined by the WHO as:

"Child maltreatment, sometimes referred to as child abuse and neglect, includes all forms of
physical and emotional ill-treatment, sexual abuse, neglect, and exploitation that results in
actual or potential harm to the child’s health, development or dignity. Within this broad
definition, five subtypes can be distinguished — physical abuse; sexual abuse; neglect and
negligent treatment; emotional abuse; and exploitation." There exists legislation to prevent
and punish the occurrence of these offences. There are laws regarding familial sexual activity,
which states that it is a criminal offence to have any kind of sexual relationship between one's
grandparent, parent, sibling, aunt or uncle A

Elder abuse is, according to the WHO: "a single, or repeated act, or lack of appropriate action,
occurring within any relationship where there is an expectation of trust which causes harm or
distress to an older person" .2

Her durum icinde insanlarin birbirlerine zorbalik yapmalari, asagilamalari ve onlari kullanmalari kisaca
istismari su¢ kapsamindadir.

Parental abuse of children (child abuse)
Child abuse is the physical, sexual or emotional maltreatment or neglect of a child or
children.22 |n the United States, the Centers for Disease Control and Prevention (CDC)
and the Department for Children and Families (DCF) define child maltreatment as any act
or series of acts of commission or omission by a parent or other caregiver that results in
harm, potential for harm, or threat of harm to a child.® child abuse can occur in a child's
home, or in the organizations, schools or communities the child interacts with. There are
four major categories of child abuse: neglect, physical abuse, psychological or emotional
abuse, and sexual abuse.

Parental abuse by children
Abuse of parents by their children is a common but under reported and under researched
subject. Parents are quite often subject to levels of childhood aggression in excess of
normal childhood aggressive outbursts, typically in the form of verbal or physical abuse.
Parents feel a sense of shame and humiliation to have that problem, so they rarely seek
help and there is usually little or no help available anyway.m

Elder abuse
Elder abuse is "a single, or repeated act, or lack of appropriate action, occurring within
any relationship where there is an expectation of trust, which causes harm or distress to
an older person."ml This definition has been adopted by the World Health Organization
from a definition put forward by Action on Elder Abuse in the UK. Laws protecting the
elderly from abuse are similar to, and related to, laws protecting dependent adults from
abuse.
The core element to the harm of elder abuse is the "expectation of trust" of the older
person toward their abuser. Thus, it includes harms by people the older person knows or
with whom they have a relationship, such as a spouse, partner or family member, a friend
or neighbor, or people that the older person relies on for services. Many forms of elder
abuse are recognized as types of domestic violence or family violence.
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istismarin bircok tiirii oldugu ve bunun farklh boyutlarda olustugu dikkate alinmalidir. Ozellikle otizm
boyutunda anneanne, dede gibi biyiklerin temel istismar ve kabul etmeme boyutlari tanimlamistir.

Forced and child marriage

Forced and child marriages are practiced in certain regions of the world, particularly in
Asia and Africa, and these types of marriages are associated with a high rate of domestic
violence EIECIETIIEE]

A forced marriage is a marriage where one or both participants are married without their
freely given consent.®2! The line between forced marriage and consensual marriage may
become blurred, because the social norms of many cultures dictate that one should never
oppose the desire of one's parents/relatives in regard to the choice of a spouse; in such
cultures it is not necessary for violence, threats, intimidation etc. to occur, the person
simply "consents" to the marriage even if he/she doesn't want it, out of the implied social
pressure and duty. The customs of bride price and dowry, that exist in parts of the world,
can lead to buying and selling people into marriage.m]Ml

A child marriage is a marriage where one or both spouses are under 18.
marriage was common throughout history but is today condemned by international
human rights organizations.w@ Child marriages are often arranged between the
families of the future bride and groom, sometimes as soon as the girl is born.2 child
marriages can also occur in the context of marriage by abduction.!

BB chiig

Cocuk evlilikleri, oncelikle cocuklarin ergen degil, eriskin olmalari gerekir. Sadece ¢ocuk dogurma ve
cocuk yetistirme degil, saghkli ve gelecegin bir ferdi olarak etkin ve yeterli katki bulunmasi icin egitim
ve egitim verebilecek diizeye ¢cikmalidir. Cocugu olmasi degil, insanlik boyutu, etik ve gelecege uyacak
bir nesil olmasinin gerekmesidir. Bunun basit olusumunu, civil liberties ve fikri hiir, vicdani hiir, ¢cagin
Otesine hedeflenen birey olmasidir. Bunun saglanmasi icin bireyin yetismesi ve kisilik kazanmasi
gerekir ki bu cocuk yaslarda olamaz.

The concept of family honor

Family honor is an abstract concept involving the perceived quality of worthiness and
respectability that affects the social standing and the self-evaluation of a group of related
people, both corporately and individually.&lﬁl The family is viewed as the main source of
honor and the community highly values the relationship between honor and the family.@l
The conduct of family members reflects upon family honor and the way the family
perceives itself, and is perceived by others.2 In cultures of honor maintaining the family
honor is often perceived as more important than either individual freedom, or individual
achievement.22! In extreme cases, engaging in acts that are deemed to tarnish the honor
of the family results in honor killings. An honor killing is the homicide of a member of a
family or social group by other members, due to the perpetrators' belief that the victim
has brought shame or dishonor upon the family or community, usually for reasons such as
refusing to enter an arranged marriage, being in a relationship that is disapproved by their
relatives, having sex outside marriage, becoming the victim of rape, dressing in ways
which are deemed inappropriate, or engaging in homosexual relations,100l101I10211103](104]
Economic issues

A family is often part of a sharing economy with common ownership.

Evlilik evlenme ile bir menfaat olusturma, bir sirkete ortak olma veya eski donemlerde oldugu gibi,
yonetim icin, kral ve kralice olmak i¢in yapilamaz, gegersizlik, butlan kapsamindadir. Ekonomik kazang
saglamak icin de olusamaz. Sadece birlikte mutluluk amaci olmal, menfaat birlikte mutluluk
temelinde olusmalidir.
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Dowry, bride price and dower

Dowry is property (money, goods, or estate) that a wife or wife's family gives to her
husband when the wife and husband marry.l&l Offering dowry was common in many
cultures historically (including in Europe and North America), but this practice today is
mostly restricted to some areas primarily in South Asia (India, Pakistan, Nepal,
Bangladesh).
Bride price, (also bridewealth or bride token), is property paid by the groom or his family
to the parents of a woman upon the marriage of their daughter to the groom. It is
practiced mostly in Sub-Saharan Africa, parts of South-East Asia (Thailand, Cambodia), and
parts of Central Asia.
Dower is property given to the bride herself by the groom at the time of marriage, and
which remains under her ownership and control. 2%

Property regimes and taxation
In some countries married couples benefit from various taxation advantages not available
to a single person or to unmarried couples. For example, spouses may be allowed to
average their combined incomes. Some jurisdictions recognize common law marriage or
de facto relations for this purposes. In some jurisdictions there is also an option of civil
partnership or domestic partnership.
Different property regimes exist for spouses. In many countries, each marriage partner
has the choice of keeping their property separate or combining properties. In the latter
case, called community property, when the marriage ends by divorce each owns half. In
lieu of a will or trust, property owned by the deceased generally is inherited by the
surviving spouse.

Evliligin 6zellikle ekonomik amacgli yapilmasi, kizlara baslik parasi ile Yahudi ve Yunanlilarda uygulanan
erkege para 6denmesi nikahi disirecek bir boyut olmaktadir. Mehir kavrami, kadinin bosanma ile
elde edecegi tazminat oranidir. Bunun pesin verilmesi veya hukuksal olarak anlatma haline alinmasi,
zamanimizda evlilik sézlesmesi gibi bir durumu temsil etmektedir.

Mutluluk elbet para ile saglanmaz ama geginme boyutu, kadin ve erkegin ortak paylasimi ile
olmaktadir. Kadinin ve daha sonra olan ¢ocuklarin mirastan mahrum edilmesi olanaksizdir. Oran ise
kesin degil, hak edise gore dagitilmasi, hakim kararina baglanmasi hukuk devletinin bir geregidir.

Rights and laws

Reproductive rights

Reproductive rights are legal rights and freedoms relating to reproduction and
reproductive health. These include the right to decide on issues regarding the number of
children born, family planning, contraception, and private life, free from coercion and
discrimination; as well as the right to access health services and adequate
information, LCZI08I1091LI01 According to UNFPA, reproductive rights "include the right to
decide the number, timing and spacing of children, the right to voluntarily marry and
establish a family, and the right to the highest attainable standard of health, among
others" 1 Family planning refers to the factors that may be considered by individuals
and couples in order for them to control their fertility, anticipate and attain the desired
number of children and the spacing and timing of their births, 21211831

The state and church have been, and still are in some countries, involved in controlling the
size of families, often using coercive methods, such as bans on contraception or abortion
(where the policy is a natalist one - for example through tax on childlessness) or
conversely, discriminatory policies against large families or even forced abortions (e.g.,
China's one-child policy in place from 1978 to 2015). Forced sterilization has often
targeted ethnic minority groups, such as Roma women in Eastern Europe,JMH&1 or
indigenous women in Peru (during the 19905).1&l

Evlilik boyutunda, birlikteligin mutluluk boyutunu tanimlarken, arkasindan da “cocuklarin bakimina,
egitim ve gdzetimine beraberce 6zen géstermekle yikiimlidirler” ifadesi vardir. Cocuk sahibi olma hakkini,
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cocuklarin bakimi, egitimi, gozetilmesine ve bunlarin 6zenle yapilmasina baglamaktadir. Ailenin
yapamamasi durumunda Devlet bunu Ucretsiz olarak karsilamaktadir.

Parents' rights
The parents' rights movement is a movement whose members are primarily interested in
issues affecting parents and children related to family law, specifically parental rights and
obligations. Mothers' rights movements focus on maternal health, workplace issues such
as labor rights, breastfeeding, and rights in family law. The fathers' rights movement is a
movement whose members are primarily interested in issues related to family law,
including child custody and child support, that affect fathers and their children.2

Children's rights
Children's rights are the human rights of children, with particular attention to the rights of
special protection and care afforded to minors, including their right to association with
both parents, their right to human identity, their right to be provided in regard to their
other basic needs, and their right to be free from violence and abuse, 228111911201

Marriage rights
Each jurisdiction has its own marriage laws. These laws differ significantly from country to
country; and these laws are often controversial. Areas of controversy include women's
rights as well as same-sex marriage.

Legal reforms
Legal reforms to family laws have taken place in many countries during the past few
decades. These dealt primarily with gender equality within marriage and with divorce
laws. Women have been given equal rights in marriage in many countries, reversing older
family laws based on the dominant legal role of the husband. Coverture, which was
enshrined in the common law of England and the US for several centuries and throughout
most of the 19th century, was abolished. In some European countries the changes that
lead to gender equality were slower. The period of 1975-1979 saw a major overhaul of
family laws in countries such as ItaIy,J&l[&l Spain,[&l Austria,“—muﬁl West
Germany,lﬁﬂﬁl and Portugal.fﬁl In 1978, the Council of Europe passed the Resolution
(78) 37 on equality of spouses in civil law 1228 Among the last European countries to
establish full gender equality in marriage were Switzerland. In 1985, a referendum
guaranteed women legal equality with men within marriage.I&“&l The new reforms
came into force in January 1988124 |n Greece, in 1983, legislation was passed
guaranteeing equality between spouses, abolishing dowry, and ending legal discrimination
against illegitimate children 22288331 |, 1981, Spain abolished the requirement that married
women must have their husbands’ permission to initiate judicial proceedingslﬁl the
Netherlands,fl—?’suﬁl and France 222 in the 1980s. In recent decades, the marital power has
also been abolished in African countries that had this doctrine, but many African countries
that were former French colonies still have discriminatory laws in their marriages
regulations, such regulations originating in the Napoleonic Code that has inspired these
laws.22% In some countries (predominantly Roman Catholic) divorce was legalized only
recently (e.g. Italy (1970), Portugal (1975), Brazil (1977), Spain (1981), Argentina (1987),
Ireland (1996), Chile (2004) and Malta (2011)) although annulment and legal separation
were options. Philippines still does not allow divorce. (see Divorce law by country). The
laws pertaining to the situation of children born outside marriage have also been revised
in many countries (see Legitimacy (family law)).

Aile ve evliligin korunmasi yaklasiminda Ulkemizde temel boyutun, esitlik oldugu algilanacaktir.

Yasa acik olarak esitligi tanimlasa bile, bunu Anayasa, Ceza Kanunu ve Medeni Kanun’da agik ve net
tanimlasa bile, sosyal ve ekonomik boyut dahil, toplumda gérilmemesi, eziyet, hor gérme, asagilama
gibi bircok faktorlere ses gikarilmamasi da yapilan eylemi bir bakima kabul etme anlamindadir. Yine
ihbar etmemenin bile ceza oldugu Ulkemizde bunun sosyal, giinliik yasama uygulanir yapilmamasi,
baslica tenkit edilecek boyuttur.
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Yorum, kiyas, orf
olmamaktadir.

ve gelenek gibi kural ve yaklasimlarin evlilik boyutunda kabul edilebilir yani

Protection of private and family life

Article 8 of the European Convention on Human Rights provides a right to respect for

one's "private and family life, his home and his correspondence", subject to certain

. . . . . . . 150
restrictions that are "in accordance with law" and "necessary in a democratic souety".l—l

Article 8 — Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.

Criticism

Certain social scientists have advocated the abolition of the family. An early opponent of
the family was Socrates whose position was outlined by Plato in The Repub/ic.[El In Book
5 of The Republic, Socrates tells his interlocutors that a just city is one in which citizens
have no family ties 1221531

The family being such a deep-rooted and much-venerated institution, few intellectuals
have ventured to speak against it. Familialism has been atypically defined as a “social
structure where ... a family's values are held in higher esteem than the values of the
individual members of the family."lﬁl Favoritism granted to relatives regardless of merit
is called nepotism.

The Russian-American rationalist and individualist philosopher, novelist and playwright
Ayn Rand compared partiality towards consanguinity with racism, as a small-scale
manifestation of the latter.22 “The worship of the family is merely racism, like a crudely
primitive first installment on the worship of the tribe. It places the accident of birth above
a man's values and duty to the tribe above a man's right to his own life.” 2281 Additionally,
she spoke in favor of childfree lifestyle, while following it herself.2%!

The British social critic, poet, mountaineer and occultist Aleister Crowley censured the
institution of family in his works: “Horrid word, family! Its very etymology accuses it of
servility and stagnation. / Latin, famulus, a servant; Oscan, Faamat, he dwells. ... [T]hink
what horrid images it evokes from the mind. Not only Victorian; wherever the family has
been strong, it has always been an engine of tyranny. Weak members or weak
neighbours: it is the mob spirit crushing genius, or overwhelming opposition by brute
arithmetic. ... In every Magical, or similar system, it is invariably the first condition which
the Aspirant must fulfill: he must once and for all and for ever put his family outside his
magical circle.”21

The American journalist Marty Nemko considers family to be overrated. “Politicians,
clerics, and just plain folks extol family as our most important institution. / | believe family
is overrated. So many people suffer inordinately from family. ... / Millions of people don't
even speak with a family member. Millions more spend years and fortunes on therapists,
trying to undo the ills that family perpetrated on them. / All this shouldn’t be surprising.
After all, unlike with friends, we are placed in our family of origin at random, with no say
in the matter.” 28!

The family and social justice

One of the controversies regarding the family is the application of the concept of social
justice to the private sphere of family relations, in particular with regard to the rights of
women and children. Throughout much of the history, most philosophers who advocated
for social justice focused on the public political arena, not on the family structures; with
the family often being seen as a separate entity which needed to be protected from
outside state intrusion. One notable exception was John Stuart Mill, who, in his work The
Subjection of Women, advocated for greater rights for women within marriage and
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family.jﬁl Second wave feminists argued that the personal is political, stating that there
are strong connections between personal experiences and the larger social and political
structures. In the context of the feminist movement of the 1960s and 1970s, this was a
challenge to the nuclear family and family values, as they were understood then.2&%
Feminists focused on domestic violence, arguing that the reluctance - in law or in practice
- of the state to intervene and offer protection to women who have been abused within
the family, is in violation of women's human rights, and is the result of an ideology which
places family relations outside the conceptual framework of human rights.[@l

Global trends in family composition

In 2015, Nicholas Eberstadt, political economist at the American Enterprise Institute in
Washington, described a "global flight from family" in an opinion piece in the Wall Street
Journal 2 statistics from an infographic by Olivier Ballou showed that, 263

In 2013, just over 40% of US babies were born outside marriage. The Census bureau
estimated that 27% of all children lived in a fatherless home. Europe has seen a surge in
child-free adults. One in five 40-something women are childless in Sweden and in
Switzerland, in Italy one in four, in Berlin one in three. So-called traditional societies are
seeing the same trend. About one-sixth of Japanese women in their forties have never
married and about 30% of all woman that age are childless.

— Infographic Olivier Ballou (AEl)

However, Swedish statisticians reported in 2013 that, in contrast to many countries, since
the 2000s, fewer children have experienced their parents' separation, childlessness had
decreased in Sweden and marriages had increased. It had also become more common for
couples to have a third child suggesting that the nuclear family was no longer in decline in
Sweden 126410

Yasal olarak sadece aile degil, her bireyin hak olarak varligin korunup gozetilmesi esastir. Bu agidan
birey hakki cercevesinde evlilik veya evlilik olmasa bile 6zellikle ¢ocugu olunca evli kabul edilmesi
yasal kabuldiir.

Sonuc

Yasalarimiza gére evlenme igi sartlarin basinda iki kisinin kendi rizasi ile birlikte mutlulugu bir bakima
kesfetme arzulari olup, engel olarak bilingli olmalari ve yasal olarak yasaklanan akrabalik iliskileri de
olmamasidir.

Ayrilmada da ayni sebeplerin ters olarak olugsmasidir.

Arada resmi bag olmasa bile, ¢ocuk sahibi olmalari durumunda, bu iliskinin evlilik bagi oldugu
seklindeki yorumdur.
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